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T,homas A. Rickard (1865-1911) once famously
wrote that "trade follows the flag, but the flag follows the pick."
Rickard was referring to the prospector's pick, and nowhere is
Rickard's axiom demonstrated more clearly than the early days
of the California gold rush. Imagine what this must have been
like: gold had been discovered at a mill race on the American
River near Sacramento on January 24, 1848, and nine days later
the area became part of the United States. The only "law" was
in the form of fewer than one hundred soldiers stationed at
Monterey. Suddenly there were 100,000 miners in California,
and most of the troops had deserted to the gold fields. In an
effort to fill this legal void, the miners made up their own laws
following time-honored practices that even today can be found
in the customs of Third-World artisanal miners. These practices
included establishing a geographically defined "mining district";
designating a committee to write laws for staking, recording,
and maintaining mining claims; and electing a recorder and a
president. Disputes would be settled by the president acting
as judge, with a jury consisting of all miners in the district not
directly involved in the dispute.2

'T.A. Rickard, Man and Metals (New York, 1932), 1049.
2John C. Lacy, "Going with the Current, the Genesis of the United States Min
ing Laws," Rocky Mt. Min. Law Inst. (1995), vol. 41, pp. 10-33 through 10-40.
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As miners drifted back into Arizona after the initial flurry
faded in California, the gold-rush legal template was used for
the staking of mining claims along the Gila River. When Union
soldiers marched in to protect Arizona's mineral resources
during the Civil War, similar rules were adopted in the vicinity
of Prescott. However, mineral exploration in the Santa Cruz
Valley did not follow the same rules. Civilization, of sorts,
had arrived earlier in the form of Spanish exploration for silver
that had begun with the first entradas in the seventeenth and
eighteenth centuries, and the regulations of the Cerro Colorado
Mining District near Tubac were very different.3

When the "law" reached Arizona Territory in 1864 and the
first legislature gathered in Prescott, William T. Howell, the
territorial judge appointed for the First Judicial District, was
tasked with preparing a code of laws on Friday, October 1,1864.4
The draft that was submitted—on Monday—was eventually
published in a volume of 680 pages. Obviously, Judge Howell
had given the matter some prior thought. For the most part, his
proposal was based on the Field Codes, a set of legal codes writ
ten by David Dudley Field, the brother of United States Supreme
Court Justice Stephen J. Field. These codes followed a pattern
adopted by most of the western territories, but Howell's propos
als for mining were clearly unexpected and certainly were not
welcomed by the miners of the Walker mining districts around
the territorial capital at Prescott, who had been following the
self-government model of the California mining districts.

In fact, Judge Howell had left Prescott for Tucson eight
months earlier, on February 3, 1864. He had drafted the code
during the spring and summer, with the assistance of Coles
Bashford, the former governor of Wisconsin, who was then an
attorney practicing in Tucson. While in Tucson, Judge Howell
had been exposed to the ideas of Charles Poston and Herman
Ehrenberg of the Sonora Exploring and Mining Company, who
were looking to promote and protect their holdings in the
Santa Cruz Valley at the Solero and Cerro Colorado mines.
Poston and Ehrenberg had adapted the mining laws of Spain to
their activities, and these laws reflected the mature legacy of

3John C. Lacy, "The Mining Laws of Charles D. Poston," The Journal of Ari
zona History 50 (Spring 2009): 143.
"William T. Howell was bom in Goshen, Orange County, New York, on July 8,
1810, and began the practice of law in 1837 in Angelica, Alleghany County, New
York. By the end of 1837, however, he and W.W. Murphy had set up a practice in
Jonesville, Michigan. See John S. Goff, "William T. Howell and the Howell Code
of Arizona," American Journal of Legislative History 11 (1967): 221.
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When the first legislature met in Prescott, William T. Howell, above,
the territorial judge appointed for the First Judicial District, was
tasked with preparing a code of mining laws. (Courtesy of History and
Archives Division, Arizona State Library, 97-6889)
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the Spanish mining experience.3 Ehrenburg was convinced that
the Ordenanzas of 1783 was worth adopting and had prepared a
proposal for its adoption as the federal mining law.6

The Howell Code was of general applicability, dictating
every step of initiation, perfection, maintenance, and trans
fer of mining claims.7 It upset the freedom the miners had
enjoyed within their self-declared mining districts, where it
was clear that they could change the rules with very little
effort and could settle disputes among themselves. The
comprehensive code was also in marked contrast to actions
taken in other western territories at the time that had used
the California template.

The mining code was composed of five titles. Title One
contained the general provisions relating to the registration and
conveyance of mining rights. Title Two defined the extent of
mining rights and provided procedures for initiating, perfect
ing, and maintaining the mining claims. Title Three addressed
abandonment and relocation of mines and mining rights. Title
Four included nine sections containing the procedure for litiga
tion of mining cases. Title Five created a claim for the benefit
of the territory.

The thrust of Title One showed a desire to keep the records
current and to avoid any question of ownership; this was
emphasized by a further requirement that all claims be regis
tered in the real names of the parties, and that any sales had
to be recorded within three months to avoid a forfeiture. By
far the most important part of the code was Title Two, which
contained the procedures for initiating, perfecting, and main-

5Among the books at the library in the company headquarters at Tubac were
the 1783 Spanish Ordenanzas de Mineria of New Spain and Francisco Xavier
Gamboa's Commentaries en las Ordenanzas de Minas published in 1765.
These laws had begun with what amounted to a self-governing system that
Viceroy Antonio Mendoza had developed in 1550 and had enlarged into a com
prehensive mining code first promulgated in 1584 but then updated with the
Hapsburg reforms in 1783.
''Ehrenburg had sent a letter on December 1, 1859, to William P. Blake, the
editor of the Mining Magazine and Journal of Geology, who was to become the
first director of the Arizona Department of Mines and dean of the School of
Mines at the University of Arizona.
7Howell Code, ch. L.
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Judge Howell drafted the mining code with the assistance of Coles
Bashford, above, an attorney practicing in Tucson. (Courtesy of
History and Archives Division, Arizona State Library, 97-6517)
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taining the mining claims.8 The mining claim itself was called
a pertenencia,9 clearly a connection to its source in the 1783
Ordenanzas. A pertenencia was defined as being two hundred
yards square, including the vein or mineral deposits and "fol
lowing the dip of the vein so far as it can or may be worked
with all earth and mineral therein."10 The mining districts,
however, were given leeway to prescribe smaller dimensions
within the individual districts. "Auxiliary lands"—that is,
those lands that did not contain minerals but that were needed
for proper mining of the deposit—could also be taken up as part
of the location process and could contain up to 160 acres."

A common problem in the early mining districts occurred
when two or more persons attempted to claim the same
ground. In California, as early as 1860, the courts had recog
nized a bare right of possession against later competitors.12 This
right of pedis possessio has never been clearly defined and has
been fertile ground for litigation ever since." The mining code,
calling on the wisdom of Spanish legal experience, specified
that when two or more parties were exploring the same vein at
different places and without each other's knowledge, the party

8The boundaries of mining claims had to be marked with substantial monu
ments and were required to be witnessed either by the recorder of the mining
district (who was the clerk of the probate judge) or any other witness who
could prove the proper monumenting to the recorder's satisfaction. The notice
of claim had to be posted at the opening of the vein and entered into the re
corder's book within three months from the initial act of location. Boundaries
could be changed so long as the modification could be made without prejudice
to other parties. The change did have to have the sanction of the probate judge,
and new monuments had to be fixed at once upon removal of the originals.
9 Howell Code, ch. L, sec. 15.
"The law applied only to lode deposits. Placer mining, although recognized,
was given short shrift by the following statement:

The extraction of gold from alluvial and diluvial deposits, generally
termed placer mining, shall not be considered mining proper, and shall
not entitle persons occupied in it to the provisions of this chapter, nor
shall any previous section of this chapter be so construed as to refer to
the extraction of gold from the above-mentioned deposits.

Thus, placer miners held rights by possession only and presumably by rights
defined within the mining district regulations.
"Howell Code, ch. L, sec. 18.
nEnglish v. Johnson, 17 Cal. 107 (1860).
'•'See Union Oil Co. of California v. Smith, 249 U.S. 337 (1919); Ranchers
Exploration Co. v. Anaconda Co., 247 F. Supp. 705 (D. Utah 1965); MacGuire v.
Sturgis, 347 F.Supp. 580 (D. Wyo. 1971); Geomet v. Lucky Mc Uranium Corp.,
124 Ariz. 55, 601 P.2d 1339 (1979), cert, dismissed, 448 U.S. 917 (1980).
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able to prove the first occupancy had the right of possession.14
All late comers had to locate in the order of the time of their
arrival on the vein or mineral deposit. When the owners of a
senior claim knew that another group was exploring the same
claim but failed to give some sort of notice of the prior claim,
then the portion of the "mine" situated between the main ex
cavations of the two parties was divided equally between them,
without regard to the number of members in each company.

Another historic conflict area has been between the mineral
claimant and the occupant of the surface. Because the min
ing code recognized the right of miners to claim discoveries
on private lands, the possible conflict between the surface and
mineral estate was foreseen, and the code defined the respec
tive rights of the miner and the surface owner. The code thus
provided that the miner, before sinking any shaft on private
land, was required to pay compensation to the surface owner.15
In the absence of an agreement, the amount of damages was
fixed by the probate judge. Where damages were subject to dis
pute, either party could require the judge to fix the amount of a
bond to permit work to proceed.16

Mining claims were perfected by requiring the claimant,
during the first year after location, to sink at least one shaft to
a depth of thirty feet or to run a tunnel of fifty feet in length
into the main body of the vein or the adjoining rock. On
completion of this work, the recorder had to be notified. The
recorder was required to examine the work, issue a certificate,
and take three specimens from different parts of the work. The
specimens were kept in the office of the probate court to be
preserved for the use "of the mineralogical professorship of the

l4The situs of the first claim was fixed by using the primary excavation as the
center of the claim and measuring off the remainder of the claim along the gener
al direction of the vein or deposit. The other parties then could proceed after the
first parties had fixed their boundaries. Then, if vacant ground remained between
the parties, the claimant making the first discovery had the option of changing
the boundaries to take in the vacant ground to its maximum advantage.
lsIn addition to the rights of the surface owner—and since tunnels could be made
for the purpose of drainage, ventilation, or better handling of ores—it was lawful
for any party to construct such tunnel or drift through all private and public
property, and the mining code also fixed the privileges of owners of other mineral
rights. Thus, the code provided, if the tunneling traversed or intersected mineral
deposits or ran along lodes claimed and held by other parties, the owners of the
other mineral deposit had the option either to pay one-half of the expense of
excavation for the distance that the tunnel ran through their mineral deposit and
thereby obtain all of the ores extracted from within such length of the tunnel, or
to pay nothing and receive half of the ores within the tunnel.
"The party responsible for damages arising from subterranean works was the
party for whose benefit the tunneling was done.
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University of Arizona."17 On completion of the certification,
the code established a procedure whereby the claimant could
obtain a confirmation title.18

Another provision encouraged joint development for what
was deemed "best suited to ascertain the best advantage of the
general character, quality, and capacity of that particular vein
or mineral deposit." This provision was clearly an attempt to
avoid the need for outside financing. Judge Howell clearly felt
that existing financial practices lent themselves to abuse. He
had observed that the solution to the problem of lack of min
eral production was "to get a local resident to locate the mine
and begin work," and, above all else, "keep out of Wall Street,
as the fountain head can be reached much cheaper through the
right channel."19

The abandonment and relocation of mines and mining rights
was covered in Title Three of the mining code and provided
another direct link to the Spanish laws through the use of the
term denouncement for the process of relocation of abandoned
claims. These provisions initially specified that any claimant
who did not comply with the provisions of the mining code
would forfeit all right to such recorded or unrecorded claims
and auxiliary tracts and could not refile on such claims within
a period of three years after the forfeiture.20

17 Howell Code, ch. L, sec. 28.
,8The procedure permitted the claimant to petition the probate judge for a
confirmation title. The judge was required to issue a summons requiring all
interested persons to appear in court within sixty days from the notice to show
cause why the title of the claimant should not be confirmed. This notice was
published twice in the territorial newspaper and was posted in the probate
clerk's office. Thereafter, upon a finding that the claimant had complied with
the provisions of the law, the probate judge could enter a decree granting a
"perfect title" to the claim until the first day of January, 1868 (apparently
recognizing the need for the miners to comply with the requirements of the
law and recognizing a "holiday" from the performance of work commitments
during this period), "and forever after unless abandoned by them." If a dispute
over title arose in this process, an answer could be filed by the return date
of the summons, in which case the question of possessory rights was settled
pursuant to the normal rules of civil procedure.
19William Howell to William A. Richmond, 9 March 1864, in Goff, "William T.
Howell and the Howell Code," 232; Thomas E. Farish, History of Arizona, vol. 3
(Phoenix, 1918), 150-51, note 27: "A silver mine once opened and tested is a
safe and permanent investment. Mines are discovered, tested, found rich and
stock immediately created and sold in such a diluted condition that the invest
ment is unprofitable."
^Howell Code, ch. L, sec. 15. A judicial definition of denouncement in the
decisions of the courts of the United States can be found in Steward v. King,
166 Pac. 55 at 56 (Ore. 1917) (interpreting the laws of Panama).
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The mining code did recognize the existing self-governing
mining districts near Prescott and along the Colorado River,
but their future operation required conforming to the new law,
and permanent rights could be established only in accordance
with procedures set forth in the mining code. All claimants un
der prior law had six months within which to file their claims
with the probate clerk, and the existing recorders were required
to deposit the district's records with the probate clerk within
three months after the effective date of the Howell Code. The
same three-month limitation was also required for the recorda
tion of all conveyances of mining claims, all of which records
were to be maintained by the probate clerk.21

Title Four of the mining code included nine sections con
taining the procedure for litigation of mining cases. These pro
ceedings were governed according to the rules of equity based
on the merits of each party's position and apparently recogniz
ing the fact that legal title was still open to question.22

Because of the miners' long-standing distrust of the "civil
ian" judicial system, a statutory provision was made recogniz
ing the need for expertise and arbitration of mining disputes.
The probate judge was authorized, "when local knowledge is
necessary," either at his own option or at the request of either
party, to appoint a commission of three persons "skilled in
mining" to examine the question at issue and make a report in
writing and under oath of all the facts and circumstances bear
ing on the litigation.23

21 Howell Code, ch. L, sec. 25.

-The probate court was the trial court, and all appeals were to be taken to the
district court within ten days after judgment, provided that the appellant first
posted a bond sufficient to cover all costs and damages that might be suffered
by the adverse party. Any appeal of the trial court proceedings was taken to the
district court and was considered solely on the record and testimony from the
probate court, provided, however, that new testimony could be introduced if it
could be shown that "new, important, or material testimony has been discov
ered since the trial before the probate court, or could not be procured in season
to be used at said trial, and which may change the judgment in the cause." In
such a case the new testimony was to be taken by the judge, the clerk, or a
commissioner, and became part of the record. The district courts also exercised
supervisory control and reviewed the actions of the probate court through man
damus, prohibition, and injunction. Any questions of errors of law could also
be considered by the district court and further appeal allowed to the territorial
supreme court.
"This report could either be rejected or approved in whole or in part by the pro
bate judge and would become part of the record. These commissioners received
five dollars per day for their services, which costs were part of the cost of
litigation. Boundary disputes (i.e., lines, divisions, and demarcations) between
parties claiming mineral veins, deposits, or auxiliary lands were determined by
the probate court in a summary manner, or, on the request of either party, by
an appointed commission of miners.
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Title Five of the code provided one of its more progressive
suggestions and established a means of funding educational
institutions in the territory. Here, as a part of the process of
defining a new claim, the discoverer was required to define the
boundaries of one pertenencia adjoining the new claim, which
was to be the property of the territory of Arizona.24 By mak
ing such a provision, Howell showed an awareness of a federal
congressional practice of setting aside land for the benefit of
common schools at the time that territories were created,
which lands were granted to the new state on its admission to
the Union.25

The Enactment of the Howell Code

The mining code was initially referred to a house committee
on October 4, 1864, and, not surprisingly, the proposal brought
immediate opposition from the miners around the Prescott
area. The journals of the House of Representatives indicate
that, on October 19, 1864, "Giles presented remonstrances from
miners of Hassayampa, Walker, Turkey Creek, Quartz Moun
tain, and other mining districts, protesting against the passage of a
general mining law, which were received, read and referred to the
Committee on Mines."26

The view of many of the individual miners was that no
direction at all was needed from government. They be
lieved that the legislature simply should have recognized
the right of miners to self-government through the estab
lishment of mining districts which, in turn, would be free
to regulate property rights and settle disputes through their
own regulations.

"The territorial claim had to be presented to the recorder at the time of the
initial location,- failure to do so would result in forfeiture of the claim and any
discovery. Once the territorial claim was initiated, the locator had no further
obligation to perform work on the territory's claim, and it was not considered
to be abandoned so long as it was the property of the territory. The terri
tory could, however, sell the claim, in which case the time within which the
purchaser would be required to work the claim commenced on the date of sale.
The territory, likewise, had the right to sell these claims at auction to the high
est bidder on public notice of the same. The amount of the purchase price went
into a fund to protect the people of the territory against hostile Indians; after
"all hostile Indian Tribes in this Territory are liquidated," then all remaining
funds would be applied to a sinking fund for school purposes.
"Morrell Act of July 2, 1862, P.L. 37-108, had been passed two years earlier.
^Arizona Legislative Journals, Is' territorial session (1864), 130-31.
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The miners' objections fell on deaf ears; the house approved
the law as a committee report without objection on October 27,
1864, as substitute House Bill No. 5.27 During deliberations
on the bill on October 31, 1864, by House Concurrent Resolu
tion No. 6, the eventual mining code was ordered translated
into Spanish, along with the civil and criminal codes, giving a
clear indication that the Mexican population of southern Ari
zona would not be subjected to the same discrimination that
had been prevalent previously in the operation of the mines.28
Apparently, the legislators were willing to accede to Judge
Howell's judgment over the Prescott miners: on November 3,
1864, the Act for the Regulation of Mines, as amended by the
council, passed the council on a six-to-one vote (Mark Aldrich
of Tucson casting the only vote in opposition) and without
any opposition in the house. This influence must have been
significant, considering that thirteen of the twenty-seven
members of the legislative assembly were either miners or
mining engineers.29

It is unclear what, if any, lobbying was done for the min
ing code. It is possible that the assembly was influenced by
Coles Bashford's views and by a belief that the silver mines
of southern Arizona were more likely to begin production if
the new law more nearly paralleled the district regulations of
the Cerro Colorado Mining District and the Ordenanzas de
Mineria than the regulations of the mining districts around
Prescott. Judge Howell also reflected a bias in favor of south
ern Arizona in his comment: "I have traveled five hundred
miles in the Territory, and been fifty days on the road. While
Indian hostilities continue, the silver mines of the southern
portion are much surer and safer than any other, as we have
sufficient protection to work them. Every day further work
develops their richness and extent."30

The session ended seven days later with the mining code en
acted as chapter 50, consisting of fifty-two sections and cover
ing fourteen pages of the original text.

!7Ibid., 178-79.
"Ibid., 192. See Harwood Hinton, "Frontier Speculation: A Study of the Walker
Mining Districts," Pacific Historical Review 29 (1960): 245. In addition to the
exclusion of Asians prevalent in the California Mining District, attempts were
made by the mining districts near Prescott to preclude Mexicans from staking
claims. Such restrictions were later dropped when it was concluded that defining
the term Mexican was impossible.
19Arizona Legislative Journals, 1" Territorial Session (1864), 205-206; Arizona
Laws, 15< Territorial Legislature (1864), xi.
'"Howell to William A. Richmond, 9 March 1864, in Goff, "William T. Howell
and the Howell Code of Arizona," 233.
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Reaction to the Mining Code

Reaction to the new mining code first reflected the ter
ritorial administration's line in the editorial pages of the
Arizona Miner. This was understandable since the territorial
secretary of state, Richard McCormick, was the editor. The
issue of November 23, 1864, editorialized, "(W)hile we are
not prepared to call it a perfect law, we can but believe it to
be a good beginning. Its provisions are generally very liberal,
and its shortcomings are such as can readily be overcome by
future Legislation."

Anticipating the reaction of the miners who were being de
prived of their legislative freedom, the editorial continued,

We hear dissatisfaction expressed in some quarters that
the Legislature took any action in reference to the mines
To us the mining districts, and the records kept therein, may
seem all that is necessary, but the capitalist wants more. He
demands that the system and authority of the highest law of
the Territory, or State, shall protect his investment....

It sounds strange to hear men who expect to realize
fortunes from their mines objecting to perfecting titles
to the same at a cost less (and to be less for the next
three years) than their weekly outlay for tobacco and
toddies. Let us be careful how we strain at gnats and
swallow camels.31

Although the Miner was restrained with its praise, the Mining
and Scientific Press published in San Francisco was enthusiastic.
It referred to the "very excellent Mining Code" and in summary
described the law as being "carefully drawn, comprehensive and
liberal," and felt that the uniform law was "far preferable to the
multifarious and generally ill-digested local laws which have
hitherto prevailed in California and Nevada."32

31 Arizona Miner, November 23, 1864.
32In noting that the law envisioned square claims, the article noted "that this
location may have many objections, but it certainly will possess the important
merit of doing much to keep down the luxurious crop of litigation which the
mode of location usually adopted in this state [California] and Nevada has
engendered." It applauded the requirement to locate the claim adjoining the
discovery claim for the benefit of the territory and for the eventual sale of the
claim for the benefit of the common school fund. It was of the opinion that
the law gave ample time for the performance of the work requirement and
provided a cheap and simple mode to obtain a perpetual title. It also saw the
division or segregation provisions as very important. Mining and Scientific
Press, December 24, 1864.
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Territorial secretary of state Richard McCormick, above, was the editor
of the Arizona Miner, which supported the new law. (Courtesy of
Arizona Historical Society-Tucson, Main Photograph Collection, 44977)
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But the reaction of the miners around Prescott was also pre
dictable. At a meeting of the miners of the Walker Quartz and
Pioneer Mining Districts on Lynx Creek at McLaughlin store
on September 16, 1865, it was "Moved And Seconded that We
as A boddy Are Empphaticaly Opposed to the Present Territo
rial Laws Carried Unanamously."33

Given the Walker party's previous actions in continuing
efforts to secure the best positions for themselves within the
Walker District to the exclusion of others, the latecomers to
the Walker District could probably empathize with this view.
This reaction of the miners was at least sufficiently vocal to be
heard as far away as San Francisco, where the Evening Bulletin
commented that "the mining law passed last session does not
suit a majority of the miners" but was framed for the capitalist
in lieu of the individual prospector.34

These criticisms of the mining code were again ignored, and
the second legislature made only slight changes.35

The Operation of the Mining Code

Despite the miners' criticism of the law, once the code was
in force most mining district governments took the necessary

"Records of the Walker (Pioneer) Mining District (Yavapai County, Ari
zona), 265.
"San Francisco Evening Bulletin (December 7, 1865).
"These changes included, first, an effort to appease the placer miners on the
Colorado and Gila Rivers near La Paz, to recognize the rather tenuous state of
placer claims under mining code by formally establishing placer rights, but this
applied only to Yuma County; second, a shift of the primary supervisory author
ity over the mining districts from the probate court to the district court. Another
criticism was the absence of assessment or work requirements under the mining
code. Herman Ehrenberg wrote a letter from La Paz, dated January 17, 1866, to
Richard McCormick, commenting, after the close of the second legislature,

I regret that [no| law was passed by the late Legislature amending the
law of the Territory, making at least, some little actual work on mineral
veins compulsory on the owners, in order that prospectors may be able
to distinguish public property from that located by private individuals.
Ehrcnberg's criticism may have been based on his pride of authorship of the

model for the mining code which, in its work requirement, provided,
After the first year's registry mentioned in Article 13, it shall be obliga
tory upon claimants to such mineral tracts, to hold actual possession
of them, and work the vein,- which obligation shall be considered as
complied with by having at least four men actually at work in excava
tion, for each and every mineral tract claimed and recorded, for at least
200 days in each year.



2 0 1 3 T h e H o w e l l C o d e 6 7

action to match the district laws to the mining code.36 The
Walker District, the hotbed of criticism of the mining code,
wasted no time: on November 14, 1864, only four days after
the close of the legislative session, the district adopted the
territorial code. Other mining districts followed suit: on Janu
ary 11, 1865, the Weaver District adopted "the Mining laws of
this Territory subject to the action of Congress as the laws of
this district" and repealed all prior laws,- the Agua Frio District
adopted the mining code that same day; on January 28, 1865,
the Turkey Creek District repealed all of its laws that were in
conflict with the territorial mining law,- and the Big Bug Dis
trict adopted the code on February 7, 1865.

Based on evidence found in recorded documents and publica
tions, the mining code appears to have functioned well. In the
June 27, 1866, edition of the Miner, a notice of sale of territorial
mining claims appeared which offered for cash sale and public
auction mining claims in the Agua Frio District, the Hassayam-
pa District, the Walker District, and the Big Bug District. Under
the terms of the proposed sale, on payment of cash, all right,
title, and interest of the territory to six-hundred-square-foot
claims would be conveyed by a "good and sufficient deed" on
payment of the purchase price and the expenses of transfer.37

The secretary of state's office also contains proceedings
on the adjudication of mines to obtain permanent title after
completion of the requisite location work. The application
would state the situs of the claim and recite the nature of work
performed, with the final entry being the probate court order
ing the appearance of all persons "adversely interested and
desirous to contest the title of complaints to said claim or any
part thereof."38

"Mohave County was an exception,- the miners were not impressed with
the exemption given from the obligations to perform assessment work. At a
meeting of miners held in the Little Meadows of the Wauha Yuma District on
November 11, 1865, the legislature was taken to task by Daniel Smith. In a
split vote, the following resolution was passed:

On account of the mining law of the Territory allowing the mines
thereof to be held without work on account of the Indian Difficulties we
consider it detrimental to the interest of Mojave County. Therefore be it
Resolved that the miners of Wauba Yuma District request their Rep
resentative when assembled in the Territorial Legislature to use their
influence in excepting Mojave County from said act.

■"Arizona Miner, June 27, 1866.
38See, for example, William H. Hardy and Wooster M. Hardy comprising the
Southern Cross Gold and Silver Mining Company v. Whom It May Concern,
in equity in probate court, Judicature of Mines, Mohave County, Arizona Terri
tory. Arizona State Archives, papers of the Arizona secretary of state.
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Although criticism continued, the law was short-lived;
everyone understood that Congress had the ultimate authority
to make laws related to the disposition of mineral rights on the
public domain.39 Certainly the miners recognized this because
of the repeated reference to potential "action of Congress."40
Finally, however, the territorial effort was preempted on July 26,
1866, when the U.S. Congress passed the first of the laws that
became the General Mining Law of the United States. This
law, drafted by gold rush miners, followed the California tem
plate. Thus Arizona's progressive effort was almost entirely
superseded.

39It seems clear that resistance to the perceived complexity of the code con
tinued. In his 1868 report to Congress, J. Ross Browne, the commissioner of
mineral statistics, commented that, whereas the mining code first met with
general favor both within and outside Arizona, "practice proved it to be cum
bersome and annoying. ..." J. Ross Browne and James W. Taylor, Reports on
the Mineral Resources of the United States (Washington, DC, 1868), 479.
^See, for example, the laws of the Weaver Mining District, January 11, 1865.


